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Topics

• Focus on Practicality
• Assessing the problem – what is the employer’s vulnerability?
• Procedure when exiting employees/practical steps
• Grabbing the evidence – practical steps, search orders etc
• Interim relief and jurisdiction issues
• Evidence needed to satisfy legal criteria for granting relief
• Relevant recent cases



Assessing Vulnerability

• What information, knowhow, trade secrets, client/supplier 
connections does the employee have?

• Will the employee be able to use them?
• What can the employer do to minimise the effect?
• Steps before departure – change duties, extend notice, garden 

leave, consolidate relationships 



Practical Steps after plan to depart 
announced

• Ask about plans - do formal interview, possibly "exit" interview. 
Record response. If employee misleads will have a remedy: 
Metropolitan Glass v Meiring (ERA: 2016)

• Restrict access to information, clients, IT
• Change duties (beware constructive dismissal) - systems/manuals 

work?
• "Garden leave"
• Extended notice clause



Practical steps (cont’d)

• Buy extra/new RoT
• Audit activities
• Compel/monitor client relationship handover
• Ensure document/IT handover - cleanse/purge laptops, phones, 

devices
• Retention/Incentive/completion bonus?



Avoid Jeopardising  Restraints

• Impact of employment termination on restraints of trade, intellectual 
property, confidentiality clauses and shareholders agreements should be 
considered. Wording of clauses important

• A repudiatory breach of employer’s obligations may make it difficult to 
enforce employee’s ongoing obligations:  Grey Advertising v Marinkovich
(1999) EC Auckland, and see  section 42 Contract and Commercial Law 
Act 2017, “effect of cancellation”

• Distinction of unjustified dismissal and “fundamental breach”; Pottinger 
v Kelly services [2012] NZ Emp C 101

• Might result in interim relief being declined
• Do careful analysis of what’s important, and level of risk



"First aid" if employee goes rogue

• Gather evidence
• Clients
• Documents
• Review IT trail - forensic IT work at earliest moment
• Dummy inquiries, re solicitation/non-compete breaches
• Private investigator
• Phone records
• Consider interim injunctions to restrain immediate breaches/springboard
• Consider search order if need to secure IP/confidential information, or if 

suggestive evidence of information/IP theft but detail lacking



Evidence Gathering

• Phone records/meetings pre-departure
• Emails/other documents
• Deletion of emails/other documents
• Forensic recovery of business plans/proposals to set up competing 

business
• Solicitation of clients/suppliers - Preferably direct evidence but 

hard to get - Court will draw inferences
• Time-line crucial
• Advertisements, websites, social media, flyers, enough?



Interim relief: jurisdiction

• Employment Relations Authority: can grant any type of interim 
order except  search or freezing orders; refer  sections 
162,160(4),173(4). S 162:“… any order that the High Court or the 
District Court may make under any enactment or rule of law 
relating to contracts…”

• Employment Court has same powers as High Court to make search 
and freezing orders; section 190(3) 



Interim Relief: Search Order

• Ex parte. High level of cogency of evidence required
• Complex: if get order need private investigator (searching, and 

evidence chain) forensic computer expert, independent solicitor
• Careful drafting of scope of order
• Expensive. $30 - 50K start point? Also client exposure re 

undertaking as to damages, costs. 



Interim Relief: Tests for Injunctions

• Serious Question to be tried
• Balance of Convenience
• Overall Justice of the Case
• Refer Klissers Farmhouse Bakeries Ltd v Harvest Bakeries Ltd 

[1985] 2 NZLR 129, American Cyanimid co v Ethicon [1975] AC 396, 
Team Group Realty Ltd (t/as Harcourts Paremata) v Cardno [2024] 
NZHC 553



Serious Question to be Tried: Evidence

• Show not frivolous or vexations
• Onus  on applicant to show serious question that the relevant RoT is enforceable
• Show legitimate proprietary interest needing protection. What is that interest?
• Show that respondent had  info/relationships that will benefit competitor and 

damage employer
• Show possible damage/costs
• Show RoT no wider than required to protect that interest; duration, geography, 

what restrained (scope)
• Evidence re what time frame is needed to protect interests/connections. How 

long before info the employee has will be stale? Consider using industry expert
• Show serious question that reasonable; assessment applies at time RoT entered 

into



Typical evidence re serious question

• Reasonableness: level in the business, remuneration, relationship 
with customers/suppliers, access to proprietary 
knowledge/methods, geographic area, duration

• Context; e.g. business sale followed by employment by purchaser?
• Integration with  garden leave clause and length of notice
• Business cycle suggests length of need for protection?
• Social media/Linked In etc.



Balance of Convenience

• Preventing  respondent from earning, maintaining skills and 
presence in the market, always  significant

• Adequacy of damages – both ways
• Preserve status quo (before breach)
• Strength of case
• Conduct of parties
• Impacts on third parties
• Would injunction now give more than employer entitled to, given 

likely modification?



In what can you have a legitimate proprietary 
interest?

• Pricing information, costs of inputs, identity of suppliers/supply 
chains, factory requirements, identity/contact detail of 
customers, unique customer requirements, markups;

• Trade secrets re recipes, processes;
• Commercially sensitive information/know-how
• Client connections/influence over customers/clients;
• Relationships with suppliers; relationships with colleagues;
• LinkedIn, other social media accounts?



Overall Justice

• Did the employee decide to “take the risk” that the RoT would not 
be enforced? “Stealing a march”. “Clean Hands”

• Employee could have applied for a declaration whether RoT 
enforceable, if that is the key defence.

• Evidence of subterfuge/concealment/lying to employer. E.g. 
denying moving to competitor, coordinated  movement of sales 
team (Team Group Realty), laptop handed back with emails/data 
wiped. Sensitive material sent out of the business before leaving.

• Evasiveness/misleading ERA/Court
• Can employee get other  work that won’t breach RoT?



Interim relief: Other Considerations

• Court not required to resolve conflicts of evidence or difficult questions 
of law

• Will  grant of interim relief have the practical effect of becoming a final 
judgment? If so court will be slow to decide the entire matter on a 
summary basis. So, e.g., likely delay getting to substantive hearing may 
jeopardise interim relief

• Modification of the ROT. If reasonably possible/likely at substantive, 
goes to strength of serious question. See Intergroup;  “significant” 
modification would be required so strength of SQTBT less. 

• Can/should the  tribunal modify at the interim stage? Usually no. But 
High Court did modify at interim stage in Team Group Realty, ERA seems 
willing



Interim Relief: Confidential Information

• “Springboard” injunction re improper taking and use of 
confidential information

• Gets away from reasonableness of restraint arguments
• What is confidential information?

• Can be difficult – what can the ex-employee legitimately take away in their 
head? Can’t restrain use of skills developed while employed

• Specify in employment agreement – but not a complete answer
• “Secret Sauce”, formulae, recipes, methods
• Client details? Pricing?
• The “leads” cases; Team Group Realty, Intergroup Limited v Andersen and 

Pipe Vision NZ Ltd [2024] NZERA 172 



Remedies available at Substantive Hearing

• Non-compete injunctions
• Non-do work injunctions
• Non-use confidential information
• Compliance order, 
• Penalty; see Cookright Filtering Services Ltd v Hill & Anor [2024] NZERA 495: 

$8000 awarded against employee, $6000 against new employer. Paid to 
applicant. “Deliberate defiance" case

• Orders vesting IP
• Damages for loss of profit/lost business value
• Account of profit
• Exemplary damages – in ERA?
• Not just against the ex-employee - also new employer, new business partners 

(but jurisdiction question). Intergroup an example



Remedies: More on Penalties

• Evolution Traffic Management Limited v Sinclair [2024] NZERA 128
• Deliberate and significantly deceptive soliciting of 4 employees by 

former employee to move to competing employer. Clear breach of 
employment agreement

• 6 penalties imposed, total $25,000. Paid to the applicant
• Costs  $11,500  plus disbs $3527
• Applicant did not pursue lost revenue claims
• Applies  Borsboom v Preet PVT Limited [2016] NZ EmpC 142 

analysis to setting penalty amounts.



Causes of Action at Substantive Hearing: Not 
just breach of RoT

• Broader contractual obligations:
• Allege breach of good faith and/or duty of fidelity
• Failing to use best endeavours of develop, promote, extend employer’s 

business
• Damages and penalty remedies

• Common law breach of confidence claim?



Illustrative cases, and trends

Team Group Realty (t/as Harcourts Paremata) v Cardno
• 5 respondents. 4 contractors, one employee
• Resigned from Harcourts, started up at Bayleys.
• Interim injunction application – “springboard” in case of Cardno
• Downloaded information including contact information before leaving
• Issue re whether “leads”, as opposed to listings, were caught by RoTs and 

confidentiality clause.  Used leads generated at Harcourts to get listings at 
Bayleys. Said leads belonged to them personally and the 
ROT/confidentiality clause  was focused on listings. Argued that leads  are 
beyond the scope of Harcourt's proprietary interests. 

• Held seriously arguable that leads were confidential info. Also that there 
was a arguable common law claim for breach of confidence

• Claim against the employee not in HC jurisdiction, had to be in ERA.



Illustrative cases, and trends

Rangiora Couriers Limited v Brace (ERA 2017)
• Rangiora purchased courier business. Offered employment to current employee, Brace.
• Subsequent gave notice of dismissal; Brace started badmouthing the business, told clients 

now working for another courier company, would offer them services from that company, 
distributed marketing material, contacted clients

• Restraint provisions in employment agreement
• Rangiora applied for interim injunction
• Non-competition restraint provision poorly worded, missing words, unenforceable
• Non-dealing provision went beyond what was necessary to protect proprietary interests. 

New employer might, independently, have Rangiora clients
• 3 month non-solicitation provision re clients she'd had contact with enforceable



Ambit of “competition”: O’Brien v Discovery 
NZ Limited [2022] NZERA 15

• Political editor  for Discovery TV. Wanted to  move to Today FM breakfast 
radio show. So different medium, different format

• ROT clause restrained from working for the “competition” anywhere in 
NZ for 3 months

• Argued that role as radio show host was for substantially different 
audience so not “competition”. Claimed ROTC clause merely punitive

• ERA rejected this, said new role targeted a significant portion of current 
target market

• Senior, high-profile, well-paid role – upheld as reasonable
• Discovery had legitimate proprietary interests in business relationships 

built up by O’Brien. Also goodwill, confidential information including 
into Taurewa priorities and future plans.



Restraint of trade trends

• For lower/mid-level non-technical employees, where legitimate 
proprietary interest established, non-competes for more than 1-3 
months likely unenforceable. 6 months restraints sometimes enforced. 
More than 6 months rarely enforced. Depends on context - e.g. 6 months 
enforced for a software developer

• Non-do-work clauses are similarly conservatively enforced - more than 3 
months difficult unless highly valued/specialised connections

• Care needed with ambit of geographic scope; refer Rutherford Hotel 
Holdings Ltd v Claringbold (ERA 2017). Non-competition and non-
solicitation restraints for 2 months on chef working in eateries within 
"Nelson/Tasman region" held too wide and unenforceable



Restraint of trade trends

• Non-solicitation clauses may be enforced for longer periods, and 
for wider geographic areas, but 6 months is a probable upper limit 
except for highly valued/specialised connections

• Highly competitive industries with specialised knowledge/pricing 
strategies - restraints of all kinds may be enforced for 
longer/wider areas.



Impact of digital revolution on restraints

• Digital revolution tends to dissolve geographic boundaries - but not in all cases
• Digital revolution may mean that "non-solicitation" clauses have little practical 

value in some contexts; Facebook, LinkedIn.
• Updating LinkedIn profile with advice that have changed employer does not 

amount to solicitation; Mike Pero (New Zealand) Ltd v Krishna & Krishna and 
Mortgage Suite Ltd (2016] NZHC 1255. Solicitation requires urging or entreating 
a client to provide business

• Forensic IT work vital for employer in hostile situations
• Employer can give consideration to requiring access to passwords to social 

media accounts, or even requiring maintenance of social media accounts as part 
of duties and asserting ownership of accounts

• Specific drafting about how digital/social media are to be used desirable if that 
is a significant feature of the business



Jurisdiction issues

• FMV v TZB [2021] NZSC 102 has added, not reduced, complexity.
• Issues about where (ERA or High Court) you sue the new employer 

or others who have participated in inducement of breach of 
contract, conspiracy, taking of intellectual property/confidential 
information

• Recent example:  Intergroup Limited v Pipe Vision NZ Limited 
[2024] NZHC 159 – inducement of breach of contract claim against 
new employer had to be pursued in ERA, not EC. 



Thanks for your attention

• I’m happy to respond any questions that anyone would care to send me by 
email.

•
• John Hannan | Barrister
• ____________________________________________________________________
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